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Executive summary

The EU’s regulatory crypto-asset landscape has so far been characterised by fragmentation
and uncertainty. This has hindered the scaling-up and development of crypto-asset prod-
ucts and services. The European Commission (EC) reacted to this situation on 24 September
2020, by issuing a Digital Finance Package (DFP) that includes a proposal for an EU regula-
tory framework on crypto-assets aimed at seizing related opportunities in a risk-controlled
environment. The DFP also includes strategy papers for digital finance and retail payments,
a proposals for a framework on digital operational resilience, as well as a proposal for a pilot
regime for market infrastructures based on the distributed ledger technology (DLT).

A closer look at the proposals for crypto-assets—which include stablecoins, significant
stablecoins, and crypto-asset service providers—reveals an approach based on the prin-
ciples of ‘same activity, same risk, same rule’, proportionality and complementarity. The
proposals are comprehensive and would implement, de facto, the current financial regu-
latory framework for crypto-asset products and services. This would also create additional
duties and accountabilities for all concerned national and regional regulatory bodies. While
the intention is laudable and much needed, the timeline for implementation (2024) is too far
off, and the nature and extent of the proposed requirements raise the issue of adequacy vis-
a-vis the reality of an industry that is, at best, embryonic. The proposal risks the deterrence—
instead of the promotion-of the industry if not implemented in a way that encourages and
attracts entrepreneurs.

The month of September 2020 witnessed other noteworthy regulatory developments in
the digital space, such as the Swiss canton of Zug accepting corporate and individual tax
payments in bitcoin and ether, the Swiss Financial Market Authority (FINMA) authorising
Sygnum bank’s Organised Trading Facility (OTF), the Swiss Parliament completing the
approval process for the blockchain law, and several regulators deliberating actions about
central bank digital currencies (CBDCs).



https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1684
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l.
EC proposal for an EU framework
on crypto-assets

As part of the DFP, the EC proposes an EU regulatory framework on crypto-assets. This
includes a digital finance strategy, a retail payments strategy, proposals for an EU regula-
tory framework on digital operational resilience, and a proposal for a pilot regime for market
infrastructures based on DLT to complete the DFP. The goals of the crypto-assets propos-
al are to address the current fragmented environment, facilitate the scaling-up of crypto-
asset products and services, create legal certainty, improve consumers’ choice while
ensuring their protection, market integrity, and financial stability. The proposal complements
existing EU-wide regulationsthatalready applyto crypto-assets, such asthe anti-moneylaun-
dering (AML) / combating financing of terrorism (CFT) provisions and the Markets in Financial
Instruments Directive (MiFID), and it is based on the principle of ‘same activity, same risk,
same rule’. While the proposal includes provisions on e-money tokens, the focus in what
follows is limited to the requirements proposed for the issuance of crypto-assets, stable-
coins, significant stablecoins, and for crypto-asset service providers.

Crypto-assets

This category encompasses all digital representations of value or rights that are trans-
ferrable and storable electronically using DLT. It includes the so-called utility tokens but
excludes stablecoins, which receive dedicated and more extensive provisions (see below).
The proposal requires issuers of crypto-assets to constitute a legal entity, notify the com-
petent authority, publish a white paper, and comply with several obligations regarding
business conduct. The white paper shall only be prepared in the case the issuer targets
retail investors. The paper shall describe the issuer(s), the project, the characteristics of
the offer, and the rights and obligations attached to the crypto-assets. It shall inform
about the underlying technology, highlighting the risks related to the offeror, assets, and
implementation of the project. The requirements extend to marketing and communication
(which must be fair and not misleading), and to the safeguarding of the funds (which must
be placed with a credit institution or authorised crypto-asset service provider).

Stablecoins

The issuance of stablecoins is subject to the authorisation of the issuer by the competent
authority of the relevant member state. Such coins may only be offered by a legal entity
incorporated in the EU. The issuance of a white paper is mandatory. The above-mentioned
requirements may be relaxed if the overall value of the stablecoins does not exceed EUR
5 million or if the offer is limited to qualified investors. The white paper shall describe the
issuer’s governance arrangements, approach to the reserve, custody of such assets (seg-
regated from own funds), applicable investment policy, nature and enforceability of the
rights for coin holders, and relevant complaint handling procedures. The European Secu-
rities and Markets Authority (ESMA) and the European Banking Authority (EBA) shall devel-
op technical standards governing the approval procedure of the white paper. The white
paper is one element of the broader authorisation application that shall have exhaustive
information about the issuer, the programme, its governance (internal controls, personnel
qualification, policies and procedures governing the handling of reserve assets and sta-
blecoins, and orderly wind-down plans), and all contractual arrangements.

The issuer of a stablecoin is subject to certain provisions that, interestingly, intersect to
an extent with the Swiss FinTech license and Banking Law requirements. Thus, the issuer
shall always meet an own funds obligation equal to or higher than i) EUR 350,000 or ii)
2% of the average amount of the reserve assets. The reserve assets shall be segregated
from the issuers’ own assets (and held at a credit institution of an authorised crypto-asset
service provider); they will not be encumbered or pledged. The reserve management shall
be organised to ensure the ability of the issuer to meet any redemption request promptly.
The reserve assets shall be invested only in highly-liquid financial instruments with minimal
market and credit risks, and all profits or losses shall be borne by the issuer. The issuers of
stablecoins are prohibited from paying interest to the holders.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020PC0593
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Significant stablecoins

A stablecoin is classified as a significant stablecoin when certain conditions are met.
These conditions include the size of the customer base (must not be smaller than 2 million),
value of the stablecoins issued (market cap must not be lower than EUR 1 billion), number
of transactions (must not be smaller than 500,000 per day), value of transactions (must not
be lower than EUR 100 million per day), size of the reserve assets (must not be smaller than
EUR 1 billion), significance of cross-border activities (must involve at least seven mem-
ber states), and degree of interconnectedness with the financial system. The responsibility
to classify a stablecoin as a significant stablecoin is with the EBA. When a stablecoin is
deemed significant, EBA assumes supervisory responsibilities and organises a supervisory
college. Issuers of significant stablecoins are subject to additional obligations compared
with issuers of non-significant stablecoins. These incremental obligations include the
requirement to hold the stablecoins in custody with multiple crypto-asset service provid-
ers and to assess and monitor the liquidity needs to meet redemption requests.

Service providers

A crypto-asset service provider encompasses the professional provision of custody,
trading platform, exchange (crypto-fiat and crypto-crypto), placing of assets, execution,
reception and transmission of orders for assets on behalf of third parties, and provision
of advice on crypto-assets. The authorisation granted applies EU-wide and may only be
provided to legal persons incorporated in the EU. The application for such authorisation
shall contain information about the applicant, its operating programme, prevailing gover-
nance set-up (internal controls, information technology and security arrangements, and
procedures to detect market abuse and ensure the segregation of assets), and policies
governing the custody and operations of the trading platform. All service providers are
subject to business conduct obligations and prudential requirements (including mini-
mum capital requirements) as well as organisational requirements extending to personnel
qualifications, business continuity plans, and compliance mechanisms. The provision of
advice on crypto-assets is subject to suitability obligations on the offeror. The ESMA shalll
establish a public register of all crypto-asset service providers.

This section focused on a subset of the DFP and-within the subset of the framework on
crypto-assets—on the proposal addressing crypto-assets, stablecoins, significant stable-
coins, and crypto-asset service providers. A single market for crypto-asset products and
services is much needed, given the existing significant fragmentation and regulatory uncer-
tainty characterising the EU. This proposal is based on the proportional application of the
principle of ‘same activity, same risk, same rule’. It complements provisions such as in the
areas of AML / CFT and MiFID, which already apply to crypto-asset products and services.
Due to its comprehensive nature, the proposal de facto extends the current financial regu-
latory framework to crypto-asset products and services. The proposal’s nature and extent
suggest the risk that it may deter rather than promote the development of an industry that is
currently, at best, embryonic. The implementation date of 2024 is too far off, and the process
must ensure that entrepreneurs are encouraged and supported in their endeavours.
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2.
Other noteworthy developments

Switzerland achieved several milestones during September 2020 in the areas of taxation,
tokenisation, and legal certainty.

The Swiss canton of Zug announced that it will accept corporate and individual tax
payments in bitcoin and ether going forward up to an amount of CHF 100,000. This main
crypto-nation hub further consolidated its world-wide position by yet again becoming a
global pioneer.

FINMA approved Sygnum bank’s OTF, bringing to life an end-to-end tokenisation offer.
This news is important because, to date, tokenisation solutions have predominantly been
hindered by unregulated and often partial solutions within the securitisation life cycle.

The Swiss Senate showed overwhelming approval for the proposed Blockchain Act. Thus,
the legislative approval process is complete; the laws are expected to come into effect in
early 2021.

Several jurisdictions world-wide have deliberated further CBDCs, increasing the likelihood
that a CBDC solution will be implemented soon.

The Central Bank of Brasil announced that it will implement a CBDC before 2023. The idea
is to enable nearly instantaneous transactions via mobile phone and internet banking.

The Bahamas is planning to launch its CBDC ‘Sand Dollar’ before the end of the year. If
this happens, the country would act ahead of other major world powers such as China. The
Bahamas’ CBDC is expected to be one-to-one with the Bahamian dollar.

The US Federal Reserve Board of Governors and several Federal Reserve Banks confirmed
that they are actively working on CBDCs, and that the work has accelerated following the
coronavirus pandemic.

3.
Conclusion

The EC has released a proposal for an EU regulatory framework on crypto-assets. This move
was largely expected and much needed given the significant fragmentation and regulatory
uncertainty generated by the unilateral initiatives of member states. An EU regulatory frame-
work on crypto-assets shall allow a single market to seize crypto-finance opportunities in
a risk-controlled environment. The proposals are comprehensive and would implement, de
facto, the current financial regulatory framework for crypto-asset products and services.
This framework’s implementation is expected to occur by 2024. In the interim and during
the accompanying legislative and implementation processes, it is imperative that crypto-
finance entrepreneurs are encouraged and supported in their endeavours instead of being
deterred by the overwhelming nature and extent of the proposed requirements.

September 2020 was characterised by several noteworthy regulatory developments in the
digital space. In Switzerland, the canton of Zug announced that it will accept corporate and
individual tax payments in bitcoin and ether, the FINMA authorised Sygnum bank’s OTF, and
the Swiss Parliament completed the approval process for the blockchain law.



https://eng.ambcrypto.com/swiss-taxpayers-can-now-pay-taxes-in-bitcoin-and-ether-from-next-year/
https://fintechnews.ch/blockchain_bitcoin/sygnums-digital-asset-trading-facility-gets-regulatory-clearance-from-finma/38620/
https://decrypt.co/41433/switzerland-enshrines-its-crypto-friendly-policies-into-law
https://cointelegraph.com/news/brazil-could-have-cbdc-in-two-years-says-central-bank-president
https://www.cryptoglobe.com/latest/2020/09/bahamas-set-to-launch-sand-dollar-digital-currency-next-month-bloomberg/
https://news.bitcoin.com/federal-reserve-digital-dollar/

The Digital Regulator
October 2020

Disclaimer

This document has been prepared by SEBA Bank AG (“SEBA”) in Switzerland. SEBA is a Swiss bank and securities dealer with its head once and legal domicile in Switzerland. It is authorized
and regulated by the Swiss Financial Market Supervisory Authority (FINMA). This document is published solely for information purposes; it is not an advertisement nor is it a solicitation or an
offer to buy or sell any financial investment or to participate in any particular investment. strategy. This document is for distribution only under such circumstances as may be permitted by
applicable law. It is not directed to, or intended for distribution to or use by, any person or entity who is a citizen or resident of or located in any locality, state, country or other jurisdiction
where such distribution, publication, availability or use would be contrary to law or regulation or would subject SEBA to any registration or licensing requirement within such jurisdiction.

No representation or warranty, either express or implied, is provided in relation to the accuracy, completeness or reliability of the information contained in this document, except with
respect to information concerning SEBA. The information is not intended to be a complete statement or summary of the financial investments, markets or developments referred to in the
document. SEBA does not undertake to update or keep current the information. Any statements contained in this document attributed to a third party represent SEBA’s interpretation of the
data, information and/or opinions provided by that third party either publicly or through a subscription service, and such use and interpretation have not been reviewed by the third party.

Any prices stated in this document are for information purposes only and do not represent valuations for individual investments. There is no representation that any transaction can or
could have been elected at those prices, and any prices do not necessarily reflect SEBA’s internal books and records or theoretical model-based valuations and may be based on certain
assumptions. Different assumptions by SEBA or any other source may yield substantially different results.

Nothing in this document constitutes a representation that any investment strategy or investment is suitable or appropriate to an investor’s individual circumstances or otherwise consti-
tutes a personal recommendation. Investments involve risks, and investors should exercise prudence and their own judgment in making their investment decisions. Financial investments
described in the document may not be eligible for sale in all jurisdictions or to certain categories of investors. Certain services and products are subject to legal restrictions and cannot
be offered on an unrestricted basis to certain investors. Recipients are therefore asked to consult the restrictions relating to investments, products or services for further information. Fur-
thermore, recipients may consult their legal/tax advisors should they require any clarifcations. SEBA and any of its directors or employees may be entitled at any time to hold long or short
positions in investments, carry out transactions involving relevant investments in the capacity of principal or agent, or provide any other services or have offcers, who serve as directors,
either to/for the issuer, the investment itself or to/for any company commercially or financially affliated to such investment.

At any time, investment decisions (including whether to buy, sell or hold investments) made by SEBA and its employees may differ from or be contrary to the opinions expressed in SEBA
research publications.

Some investments may not be readily realizable since the market is illiquid and therefore valuing the investment and identifying the risk to which you are exposed may be diffcult to quantify.
Investing in digital assets including cryptocurrencies as well as in futures and options is not suitable for every investor as there is a substantial risk of loss, and losses in excess of an initial
investment may under certain circumstances occur. The value of any investment or income may go down as well as up, and investors may not get back the full amount invested. Past per-
formance of an investment is no guarantee for its future performance. Additional information will be made available upon request. Some investments may be subject to sudden and large
falls in value and on realization you may receive back less than you invested or may be required to pay more. Changes in foreign exchange rates may have an adverse effect on the price,
value orincome of an investment. Tax treatment depends on the individual circumstances and may be subject to change in the future.

SEBA does not provide legal or tax advice and makes no representations as to the tax treatment of assets or the investment returns thereon both in general or with reference to specifc
investor’s circumstances and needs. We are of necessity unable to take into account the particular investment objectives, financial situation and needs of individual investors and we would
recommend that you take financial and/or tax advice as to the implications (including tax) prior to investing. Neither SEBA nor any of its directors, employees or agents accepts any liability
for any loss (including investment loss) or damage arising out of the use of all or any of the Information provided in the document.

This document may not be reproduced or copies circulated without prior authority of SEBA. Unless otherwise agreed in writing SEBA expressly prohibits the distribution and transfer of
this document to third parties for any reason. SEBA accepts no liability whatsoever for any claims or lawsuits from any third parties arising from the use or distribution of this document.

Research will initiate, update and cease coverage solely at the discretion of SEBA. The information contained in this document is based on numerous assumptions. Different assumptions
could result in materially different results. SEBA may use research input provided by analysts employed by its affliate B&B Analytics Private Limited, Mumbai. The analyst(s) responsible for
the preparation of this document may interact with trading desk personnel, sales personnel and other parties for the purpose of gathering, applying and interpreting market information
The compensation of the analyst who prepared this document is determined exclusively by SEBA.

10



The proposed EU fi k for crypt

Austria: SEBA is not licensed to conduct banking andfinancial activities in Austria nor is SEBA supervised by the Austrian Financial Market Authority (Finanzmarktaufsicht), to which this
document has not been submitted for approval. France: SEBA is not licensed to conduct banking and financial activities in France nor is SEBA supervised by French banking and financial
authorities. Italy: SEBA is not licensed to conduct banking and financial activities in Italy nor is SEBA supervised by the Bank of Italy (Banca d’Italia) and the Italian Financial Markets Su-
pervisory Authority (CONSOB - Commissione Nazionale per le Societd e la Borsa), to which this document has not been submitted for approval. Germany: SEBA is not licensed to conduct
banking and financial activities in Germany nor is SEBA supervised by the German Federal Financial Services Supervisory Authority (Bundesanstalt fiir Finanzdienstleistungsaufsicht), to
which this document has not been submitted for approval. Hong-Kong: SEBA is not licensed to conduct banking and financial activities in Hong-Kong nor is SEBA supervised by banking
and financial authorities in Hong-Kong, to which this document has not been submitted for approval. This document is not directed to, or intended for distribution to or use by, any person
or entity who is a citizen or resident of or located in Hong-Kong where such distribution, publication, availability or use would be contrary to law or regulation or would subject SEBA to any
registration or licensing requirement within such jurisdiction. This document is under no circumstances directed to, or intended for distribution, publication to or use by, persons who are not
“professional investors” within the meaning of the Securities and Futures Ordinance (Chapter 571 of the Laws of Hong Kong) and any rules made thereunder (the “SFO”). Netherlands: This
publication has been produced by SEBA, which is not authorised to provide regulated services in the Netherlands. Portugal: SEBA is not licensed to conduct banking and financial activities
in Portugal nor is SEBA supervised by the Portuguese regulators Bank of Portugal “Banco de Portugal” and Portuguese Securities Exchange Commission “Comissao do Mercado de Valores
Mobiliarios”. Singapore: SEBA is not licensed to conduct banking and financial activities in Singapore nor is SEBA supervised by banking and financial authorities in Singapore, to which
this document has not been submitted for approval. This document was provided to you as a result of a request received by SEBA from you and/or persons entitled to make the request on
your behalf. Should you have received the document erroneously, SEBA asks that you kindly destroy/delete it and inform SEBA immediately. This document is not directed to, or intended
for distribution to or use by, any person or entity who is a citizen or resident of or located in Singapore where such distribution, publication, availability or use would be contrary to law or
regulation or would subject SEBA to any registration or licensing requirement within such jurisdiction. This document is under no circumstances directed to, or intended for distribution, pub-
lication to or use by, persons who are not accredited investors, expert investors or institutional investors as declned in section 4A of the Securities and Futures Act (Cap. 289 of Singapore)
(“SFA”). UK: This document has been prepared by SEBA Bank AG (“SEBA”) in Switzerland. SEBA is a Swiss bank and securities dealer with its head offce and legal domicile in Switzerland. It
is authorized and regulated by the Swiss Financial Market Supervisory Authority (FINMA). This document is for your information only and is not intended as an offer, or a solicitation of an
offer, to buy or sell any investment or other specific product.

SEBA is not an authorised person for purposes of the Financial Services and Markets Act (FSMA), and accordingly, any information if deemed a financial promotion is provided only to
persons in the UK reasonably believed to be of a kind to whom promotions may be communicated by an unauthorised person pursuant to an exemption under the FSMA (Financial Promo-
tion) Order 2005 (the “FPO”). Such persons include: (a) persons having professional experience in matters relating to investments (“Investment Professionals”) and (b) high net worth bodies
corporate, partnerships, unincorporated associations, trusts, etc. falling within Article 49 of the FPO (“High Net Worth Businesses”). High Net Worth Businesses include: (i) a corporation
which has called-up share capital or net assets of at least GBP 5 million or is a member of a group in which includes a company with called-up share capital or net assets of at least GBP 5
million (but where the corporation has more than 20 shareholders or it is a subsidiary of a company with more than 20 shareholders, the GBP 5 million share capital / net assets requirement
is reduced to GBP 500,000); (i) a partnership or unincorporated association with net assets of at least GBP 5 million and (jii) a trustee of a trust which has had gross assets (i.e. total assets
held before deduction of any liabilities) of at least GBP 10 million at any time within the year preceding the promotion. Any financial promotion information is available only to such persons,
and persons of any other description in the UK may not rely on the information in it. Most of the protections provided by the UK regulatory system, and compensation under the UK Financial
Services Compensation Scheme, will not be available.

© SEBA Bank AG, Kolinplatz 15, 6300 Zug. 2020. All rights reserved.
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